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BOOK REVIEWS. 



A Treatise on the Law of Sale of Personal Property. 
By Judah Philip Benjamin. Fifth Edition, by Walter 
Charles Alan Ker, M. A., and Arthur Reginald But- 
terworth. London : Sweet & Maxwell, Ltd.; Boston; 
Boston Book Co. 1906. Pp. civ, 1160. 

The fourth edition of Mr. Benjamin's treatise on the Law 
of Sales appeared in 1888. Since that time the English Sale 
of Goods Act has been passed (1893), and in addition the 
decisions in reference to this branch of law, rapidly accumu- 
lating in our commercial communities, have extended the 
subject matter to such a degree as to render desirable a new 
edition of this important work. Mr. Benjamin himself brought 
out the first and second editions, but the third appeared under 
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the editorship of Mr. A. B. Pearson-Gee and Mr. H. F. Boyd, 
as did also the fourth. These gentlemen in both editions 
preserved intact the original text, though adding to it largely. 

The present editors have taken a more liberal view of their 
duty, and, we believe, both with good reason and good result. 
True it is that Benjamin on Sales has acquired a recognition 
entitling it to a high place among legal treatises. The extent 
to which it has influenced and guided the codification of this 
branch of the law in the Act of Parliament referred to, is in 
itself evidence of its merit. But codification frequently gives 
rise to unexpected difficulties, and exhibits a use of language 
imperfectly recognizing the technical meaning which has 
slowly crystallized therein. 

Instances of this kind have occurred in this very act, and 
consequently have made necessary special treatment of the 
statutory provisions based in certain measure on a conception 
of such provisions as origin of the principles involved. Further- 
more it is well known that Mr. Benjamin produced his work 
within a comparatively short time, and though it has always 
been recognized as exhibiting in remarkable degree a pro- 
found grasp of fundamental principles and an enlightening 
discussion of comparative law upon its subject matter, on 
the other hand there is no doubt that it fails in some measure 
in accuracy of detail and in full appreciation of the real 
significance of certain decisions. 

These reasons fully justify the complete revision which 
has been made of this work by the present editors. They 
have, however, with modest care distinguished at all points 
the results of their own labors. To these they have devoted 
a considerable part of the last five years. 

The principal changes made in the present edition occur in 
the chapter on Resale in Book V., in regard to the treatment 
of the subject of "Mistake," and in respect to conditions and 
warranties. Important additions have been made in the 
chapters on the "Thing Sold" and on "Failure of Considera- 
tion," and chapters have been added on the meaning of the 
phrase, "Not enforceable by Action," on the Incidence of 
the Risk and on Misrepresentation. 

With Mr. Benjamin's conclusions upon the subject of the 
unpaid seller's right of resale the editors found themselves 
unable to agree, and have stated fully their position in refer- 
ence thereto, and the grounds and authorities upon which 
it is based. At the same time they have reprinted the original 
text with authorities cited by Mr. Benjamin. The subject 
of Mistake which in former additions had been dealt with 
partly under the head of the Formation of the Contract, and 
partly under the head of its Avoidance, is now treated entire 
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in the chapter on Mutual Assent, a change which will, we 
believe, commend itself very generally. 

But the revision of the text in regard to conditions and 
warranties is deserving of special praise. The treatment of 
this inherently difficult subject by Mr. Benjamin, while 
evidencing the excellence apparent in all his work, neverthe- 
less is open to criticism, especially in relation to sale by sample. 
In view of this fact the Fourth Book which relates to con- 
ditions and warranties has been entirely rearranged, and a 
new chapter written on warranties implied by law. The 
treatment accorded this difficult subject is one of the features 
of this new edition of such value that even if it stood by 
itself it would entitle the book to careful attention. 

The subject matter follows in general the Sale of Goods Act 
of 1893, but since this Act was in many important respects 
modelled after the treatment of the subject as contained in 
Mr. Benjamin's work, rearrangement of the chapters has not 
thereby been modified to any noteworthy extent, however 
much the text has been altered or expanded. We accordingly 
find in this volume a commentary on this important legislative 
enactment which combines both the profound ability of Mr. 
Benjamin and the scholarly critical power of his present 
editors. It is to be expected that this volume will give a 
new impetus to the general adoption of the Sale of Goods Act 
in the various States of this country, and that consequently 
the labors of the American Bar Association toward uniformity 
of law in matters of general commercial concern will in this 
field receive substantial aid from the publication of this new 
edition of an already accepted work. 

To this effect the increased number of American cases 
cited by the present editors will contribute. Mr. Benjamin 
confined his citations to decisions of courts of this country 
almost exclusively to those of the Supreme Court of the 
United States and of the Court of Appeals of the State of 
New York, but the purpose professed in the present edition 
is to obtain authority on points not as yet decided in England 
or useful illustrations of principles discussed, and the field of 
citation has accordingly been widened, though as a rule 
reference has been limited to the Federal Courts and to those 
of New York, Massachusetts, and Pennsylvania and in a 
lesser degree to those of Maine and New Hampshire. In 
consequence of this fact the book gains a new significance on 
this side of the Atlantic. 

In concluding, we cannot refrain from saying that we 
regard the present edition of Mr. Benjamin's book one of 
the most admirable revisions of standard law works recently 
appearing. H. W. B. 



